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:: IN THE COURT OF THE SESSIONS JUDGE ::::UDALGURI :: 

Present : B.K. Sen. 
Sessions Judge, 

Udalguri. 
 

Crl. Appeal No. 15/2015 

    

   1. Sri Rajib Sen, 

   2. Sri Kanailal Chanda, 

   3. Sri Daoharu Basumatary, 

   4. Sri Gwmbwar Boro………… 

Accused/Appellants. 

     -Vs-  

    State of Assam…………...… Respondent.  

Appearance :  

 For the appellants : Mr. P. Baskey, Advocate.  

                                       Mr. B. Sarma, Advocate. 

For the respondent: Mr. A. Basumatary, Addl.Public Prosecutor  

 

 Date of hearing      : 02.03.2016. 

 Date of judgment   : 16.03.2016. 

 

J U D G M E N T 

 

1. This appeal is directed against the judgment and order 

dated 14.10.15 passed by Dr. N.C. Bhuyan, Judicial Magistrate 1st 

Class, Udalguri in G.R. Case No.923/13 whereby accused/appellants 

were convicted u/s-447/323/365/34 IPC and sentenced them to pay 

fine of Rs.500/- only each  u/S 447/34 IPC, i/d SI for 3 days and a 

fine of Rs.500/- only each u/S 323/34 IPC, i/d SI for 3 days. 

Accused/appellants are further sentenced to undergo SI for 1 (one) 

year each u/S 365/34 IPC and to pay a fine of Rs. 500/- each i/d, SI 

for 3 days.  

 

2. The case of the prosecution, in brief, is that on 20.8.13 at 

around 6.30 PM the accused persons alongwith others entered into 

the house of informant, Smti. Popi Sen and assaulted her husband, 

Sukumar Sen. They abducted said Sukumar Sen by force. Smti. Popi 
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Sen lodged a written ejahar on 20.8.13 before Khairabari PS 

narrating the incident in detail whereupon police registered 

Khairabari PS Case No.30/13 u/S-143/448/325/365 IPC. Police held 

usual investigation and at the conclusion of the investigation laid 

charge-sheet against the accused/appellants u/S 448/325/365/34 

IPC.  

 

3.  On the appearance of the accused persons before the court, 

the learned court below furnished copy of necessary police papers 

to them. Upon hearing both sides and perusal of materials on 

record, the court below framed charge against the accused persons 

for the offence punishable u/S-447/323/365/34 IPC and charge was 

read over and explained to the accused persons to which they 

pleaded not guilty and claimed to be tried.  

 

4.  The prosecution in order to bring home the charge against 

the accused persons examined eight witnesses including the 

medical officer and the investigating police officer, whereas, none 

was examined by the defence. In their statement recorded u/s-313 

CrPC the accused/appellants denied to have committed the alleged 

crime.  

 

5.  The learned court below at the conclusion of the trial found 

the accused/appellants guilty and convicted them u/S 

447/323/365/34 IPC and sentenced them as mentioned 

hereinabove.  

 

6.  Being highly aggrieved and dissatisfied with the impugned 

judgment and order aforementioned, the accused/appellants 

preferred this appeal contending that the learned court below failed 

to appreciate the evidence on record in its proper perspective, that 

the court below erred in law and fact, that the learned court below 

found the accused/appellants guilty u/S 447/323/34 IPC, but 

convicted them u/S 447/323/365/34 IPC without holding them 

guilty of offence u/S 365 IPC, etc. It is submitted that the impugned 

judgment and order are liable to be set aside and the accused 

persons are entitled to get acquittal.  
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7.  I have heard argument advanced by learned counsel of the 

parties and perused the case record.  

 

8.  The prosecution examined the informant, Smti. Popy Sen  as 

PW-1. She deposed that on 8.8.13 her relative Rajib Sen and Pintu 

Sen alongwith four accused persons came to their house. They 

served a notice upon her asking her to tell her husband to go to the 

ABSU office. Thereafter, they contacted O/C, Khairabari P.S., SI 

Habibur Rahman. The O/C assured them that they were not 

required to visit ABSU office and so they did not go there. On 

20.8.13 six Bodo boys were with Rajib Sen and Pintu Sen in their 

house.  Rajib Sen and Pintu Sen share a common courtyard with 

them. In the evening hours, accused Rajib Sen came to her house 

and asked her as to where her husband was. In order to save her 

husband, she gave false reply stating that her husband had gone 

out. But accused Rajib Sen forcibly entered into her house and 

finding her husband inside, dragged him out of the house. Accused 

Gwmbwr Boro then gave fist blows upon her husband. Another 

accused person also joined in the assault. Seeing this, she 

immediately rushed to Khairabari P.S. taking lift on motor-cycle. In 

the meantime these accused persons had picked up her husband in 

a vehicle and they took him to ABSU office. At that time, police 

intervened  them on their way and SI Habibur Rahman saved  her 

husband. Thereafter, her husband was brought to the police station 

and she filed the FIR narrating the incident. Ext.1 is the said FIR 

with her signature thereon marked Ext.1(1).  

 In her cross-examination she stated that there is land 

dispute with accused Rajib Sen. She admits to have stated in the 

FIR that Rajib Sen, Pintu Sen, Kanailal Chanda and four other Bodo 

boys had committed the offence. She stated that an unknown 

person had given her lift on his motor-cycle  to go to Khairabari 

Police Station. It is revealed in cross-examination  that police 

recovered  her husband from the vehicle and took him to the Police 

Station and at that time she was present in the Police Station. She 

had not seen the accused persons  picking up her husband in the 

vehicle and taking him away from her house. She denied the 

defence suggestion that due to previous strained relation with the 
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accused persons she  has deposed falsely. It is also denied that she 

has falsely implicated the two ABSU boys.  

 

9. PW.2, Sukumar Sen is the husband of PW.1. He stated that 

on 8.8.13 accused persons sent a written note to him. Accused 

Daoharo Basumatary and Gwmbwr Boro had handed over the letter 

to him. On his refusal to comply with their direction, they made 

several calls in his mobile phone. On 20.8.13 at about 6.30 PM the 

accused persons assembled in the house of Rajib Sen and from 

there all the accused persons came to his house. The accused 

persons forcibly entered into the house and assaulted him by means 

of sharp weapon and bamboo stick. They assaulted him on his back 

and punched him on his face. He sustained injury on his back and 

his two teeth were broken. This witness further stated that the 

accused persons then dragged him out of the house and forcefully 

put him in to the Maruti car of accused Rajib Sen bearing 

Registration No. AS.01 R 4297. There was also a “Nano” vehicle of 

Tapan Singh which was not registered. Kanailal Chanda and Pintu 

Sen sat with him inside the Maruti car. His wife reported the 

occurrence to O/C, Khairabari P.S. and their vehicle was stopped at 

railway gate. He was shifted to “Nano” car and Rajib Sen was with 

him. The other accused persons took the Maruti car and fled away. 

“Nano” car was caught by the police  and it was taken to the police 

station. Accused Kanailal Chanda and Pintu Sen were caught in the 

next day alongwith the Maruti car.  

 In his cross-examination this witness stated that accused 

Rajib Sen is his nephew. Regarding ownership of land, a dispute 

exists with accused Rajib Sen. He stated that he was called by the 

accused persons to come to the ABSU office regarding some urgent 

matter. He denied that he had not stated before police that accused 

persons have shifted him to a “Nano” car and he was recovered 

from “Nano” car. This witness denied the defence suggestion that 

since he has a civil dispute with Rajib Sen, the local people tried to 

compromise the dispute and for that matter the ABSU sent a letter 

to him to come to a meeting. This witness further denied the 

defence suggestion that he voluntarily appeared before the ABSU 

office.  
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10. PW.3, Puspa Biswas is the sister of Sukumar Sen (PW.2). 

She lives in joint family with PW.2. She stated that on 20.8.13 at 

about 6 PM four boys came to the house of PW.2 and they asked 

about him. She told them that PW.2 had gone to bring their cow 

from the paddy field. When PW.2 returned home, she saw accused 

Rajib Sen sitting in his shop. After some moments she heard „hulla‟ 

from inside the house. On hearing hulla she immediately went 

inside the house and saw the three accused persons assaulting 

Sukumar Sen with a sharp weapon („Shorta‟/betel-nut cutter). She 

further stated that she tried to rescue Sukumar Sen but the accused 

persons restrained her. Then the accused persons pulled out 

Sukumar Sen from inside the house and assaulted him with tree 

branches. Thereafter, the accused persons took Sukumar Sen 

alongwith them in injured state. 

 In her cross-examination it is revealed that Sukumar Sen is 

her younger brother and Ajit Sen, the father of accused Rajib Sen, 

is her elder brother. Ajit Sen, Sukumar Sen and this witness reside 

in the same compound but their kitchen is separate. Her room is on 

the West of Sukumar Sen‟s room. She stated that enmity exists 

between Sukumar Sen and Ajit Sen over land. She stated that the 

neighbouring people did not come to the place of occurrence. She 

denied the defence suggestion that the accused persons did not 

assault Sukumar Sen and they  had not taken Sukumar Sen with 

them. She also denied the defence suggestion that she did not state 

before police that the accused persons had pulled out Sukumar Sen 

from inside the house and assaulted him by means of tree 

branches.  

 

11. PW.4, Dhruba Swargiary deposed that while he was sitting 

outside ABSU office Sukumar Sen alongwith accused Rajib Sen, 

Daoharo Basumatary, Gwmwr Boro and the fourth accused person 

came to the ABSU office. Rajib Sen and Sukumar Sen had asked 

them to solve their property dispute. He had advised them to place 

the matter before ABSU office. Later on, he came to know that a 

case had been filed against accused Rajib Sen and other accused 

persons alleging abduction of Sukumar Sen. 

 In his cross-examination this witness stated that Sukumar 

Sen did not complain before him that the accused persons had 
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assaulted him. He further stated that all the five persons came 

together willingly.  

 

12. PW.5, Suraj Paul deposed that Sukumar Sen and accused 

Rajib Sen do not maintain good terms because of their land dispute.  

 

13. PW.6, Kajal De is ignorant about the incident. 

 

14. PW.7, Dr. Bireswar Deka (Medical officer) examined 

Sukumar Sen on 20.8.13 at about 7.30 PM at Khairabari PHC and 

found as follows:- 

 (1) Lacerated injury on back side transverse in type. 

Nature of injury- simple, caused by blunt weapon.  

 

15. PW.8, Thaneswar Chutia, SI of police on completion of 

investigation submitted charge-sheet against the accused persons. 

This witness had not recorded the statement of witnesses.  

 

16.  Upon careful analysis of the evidence on record, it emerges 

that the accused Rajib Sen is the nephew of Sukumar Sen (PW.2). 

They reside in the same house compound. It is revealed from the 

evidence of PW.1 and 2 that on 8.8.13 accused Rajib Sen alongwith 

the other accused persons came to the house of PW.2 and served 

upon a notice  asking the PW.2 to go to the ABSU office. 

Thereafter, on 20.8.13 at about 6.30 PM accused Rajib Sen 

alongwith other accused persons entered into the house of PW.2. It 

is in the evidence of PW.1 that the accused persons dragged the 

PW.2 out of the house. It is revealed in the evidence of PW.1 that 

accused Gwmbwr Boro inflicted  fist blows on her husband (PW.2) 

and other accused persons also joined in the assault. Seeing her 

husband being assaulted PW.1 rushed to Khairabari P.S. taking lift 

on motor-cycle. PW.2 categorically stated that the accused persons 

assaulted him by means of sharp weapon and bamboo stick. They 

assaulted on his back  and punched him on his face. It is in the 

evidence of PW.2 that after he being dragged out of the house  

accused persons forcibly put him inside a Maruti car which belongs 

to accused Rajib Sen. He specified the  Registration number of the 

Maruti car bearing No. AS.01 R 4297. The occurrence being 
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informed  to the police  of Khairabari P.S. by PW.1, police stopped 

their vehicle  at railway gate. PW.2 was then shifted to “Nano” car 

in which accused Rajib Sen was travelling. The remaining accused 

persons fled away in the Maruti car. Police intercepted the “Nano” 

car and took the same to the Police Station. PW.3, who is the elder 

sister of Sukumar Sen (PW.2) and paternal aunt of accused Rajib 

Sen, in her evidence clearly narrated about the involvement of all 

the accused persons in the occurrence. She was present at the 

place of occurrence all along and she witnessed the occurrence.  It 

is evident from the evidence of PW.3 that she resides in the same 

house premises of PW.2 and accused Rajib Sen. PW.4 in his 

evidence revealed that at the material time accused persons 

alongwith victim Sukumar Sen came to the ABSU office. This part of 

the evidence of PW.4 finds support in the evidence of PW. 1 and 2 

that Sukumar Sen was taken to ABSU office.   

 

17. All the PWs were duly cross-examined by the defence but 

their evidence could not be dislodged on any material particulars. I 

find nothing to disbelieve the eye witness account of PW.1, 2 and 3. 

As soon as the accused persons dragged out the PW.2 from his 

house and started assaulting him, his wife (PW.1) rushed to the 

police station and informed the matter to the police. Accused 

persons assaulted the PW.2 and abducted him by putting him in a 

car. It is quite natural that the PW.3 being the resident of the same 

house premises would come to the place of occurrence at the 

earliest and witness the occurrence. The defence could not elicit 

anything to disbelieve the evidence of prosecution witnesses. PW.3 

is related to accused Rajib Sen as well as Sukumar Sen. There is 

nothing in the evidence to indicate that PW.3 would depose falsely. 

Mere relationship itself is not a ground to discard the evidence of 

PW.3 to be false, if her evidence on oath is found to be believable 

and trustworthy. Upon close analysis of the entire evidence on 

record, the evidence of PWs is found to be trustworthy and they 

have stated what they witnessed. The direct evidence adduced by 

the PWs, as discussed hereinabove, could not be discarded in the 

instant case since they are found to be reliable and trustworthy and 

gave an eye witness account of the occurrence. The defence could 

not elicit any material discrepancy to dislodge the evidence of PWs. 
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18. Learned counsel for the defence contended that the 

prosecution has not adduced the evidence of the investigating 

officer, who recorded the statement of witnesses and non-

examination of such witness is fatal to the prosecution case. In this 

regard, prosecution relied on the judgment rendered in the case of 

Sanjit Dev Barma @ Khurumpui Vs. State of Tripura, reported in 

2008 GLT (Crl)319. In the instant case while cross-examining the 

PWs defence could not elicit any material discrepancy  as to what 

the PWs stated before the investigating officer and their subsequent 

deposition made before the court. Therefore, in the facts and 

circumstances of the case, I am of the opinion that non-examination 

of the above investigating officer is not fatal to the case of the 

prosecution.  

 

19. Learned defence counsel further submitted that the claim of 

the PW.2 that he was assaulted by the accused persons with a 

sharp weapon finds no support in the medical evidence of PW.7. It 

is revealed from the medical evidence that PW.2 sustained lacerated 

injury on back side, caused by blunt object. PW.2 in his evidence 

stated that he was assaulted by sharp weapon and bamboo stick. In 

the evidence of PW.3 it is revealed that the accused persons 

assaulted PW.2 with a sharp  weapon („Shorta‟/ betel-nut cutter). It 

is possible that the PW.2 was hit by the blunt side of the weapon 

used. No where in the evidence of PWs it is stated that injury was 

caused to PW.2 by sharp side of the weapon. Regarding 

discrepancy between medical evidence and ocular evidence, the 

Hon‟ble Supreme Court in the case of Surinder Singh and another 

Vs. State of U.P., reported in (2003) 10 SCC 26, held discrepancy 

between the medical evidence and ocular evidence is not fatal 

unless medical evidence totally improbabilised the ocular evidence. 

It is quite possible that the PW.2 was also hit by blunt side of the 

sharp weapon used by the accused causing lacerated injury. 

Moreover, PW.2 clearly stated that he was assaulted by bamboo 

stick also.  

 

20. It is contended by the learned defence counsel that non-

seizure of the vehicle(s) in which the PW.2 was allegedly abducted 
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creates a doubt as regards truthfulness of the allegation of 

abduction and as such the accused/appellants are entitled to get 

the benefit of doubt. I find no merit in this submission of the 

defence side in view of the clinching evidence on record implicating 

the accused persons to have abducted the victim (PW.2).  

 

21. Learned defence counsel pointed out that the learned court 

below found the accused persons guilty of the offences punishable 

U/S 448/323/34 IPC. But convicted them u/S 448/323/365/34 IPC 

without holding them guilty of the offence u/S 365 IPC. According 

to the learned defence counsel the accused persons ought not to 

have been convicted u/S 365/34 IPC. Considering the evidence on 

record in its entirety, as discussed in the impugned judgment, it 

appears that this is a mere typographical omission and therefore 

accused are not entitled to get any benefit out of such 

typographical error. 

 

22.  In view of the above evidence, it is abundantly clear that the 

prosecution has proved beyond all reasonable doubt that the 

accused persons entered into the house of PW2 and caused hurt to 

him by blunt object. They abducted the victim (PW2) by means of 

force and took him to the ABSU office. The learned Magistrate 

rightly found the accused/appellants guilty of the offence 

punishable u/S.447/323/365/34 IPC which requires no interference 

in this appeal and accordingly, the conviction and sentence 

recorded by the court below are upheld.  

 

23.  In the result, the appeal is dismissed affirming the impugned 

judgment and order.  

 

24.  The accused/appellants are directed to surrender before the 

court below to serve out the sentence.  

 

25.  This appeal stands disposed of on contest.  

 

26.   Send down the G.R. case record with a copy of this 

judgment.  
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27. Given under my hand and the seal of this court on this the 

16th  day of March/2016.  

 

Dictated and corrected by me             Sessions Judge,  
       
         Udalguri.  

       

           Sessions Judge,  
               Udalguri. 


